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THE LEGISLATIVE VETO:
IN SEARCH OF CONSTITUTIONAL LIMITS

Jonn B. Henry IT*

In the aftermath of the Vietnam War and Watergate, the spectre of an im-
perial Presidency has been replaced by that of an imperial Congress. This pen-
dulum swing 1s perhaps most clearly seen in the increasing use of the so-called
“legislative veto.” The legislative veto is a reservation of power by Congress, in
enabling legislation, to repeal or modify its delegation of power without enact-
ing a second statute. Congress employs this means of control over both the ex-
ecutive branch and the independent administrative agencies.

The proliferation of legislative veto provisions has stirred considerable con-
stitutional controversy. Despite repeated protests by the executive branch about
the unconstitutionality of this extension of congressional power, the Supreme
Court has never ruled on the matter. With the continuing use of the legislative
veto, however, the question of the validity of the veto may soon reach the Court.

In this Article, Mr. Henry questions the constitutional basis of the legislative
veto. He argues that many legislative vetoes represent a new form of “legisla-
tion” enacted without employing the procedures for law-making prescribed by
article I of the Constitution. Second, he points out how the use of the legislative
veto by Congress fuils to meet constitutional standards for the delegation of
legzslatwe power. Finally, Mr. Henry shows that the use of the legislative veto
may in some cases usurp powers granted to the President alone by article II of
the Constitution.

Introduction

A legislative veto provision in an enabling statute is designed
to reserve future authority to repeal or modify the delegation of
power other than by traditional legislative action under the
Constitution. Congress has shown great imagination in devising
different ways to employ the veto. Statutory authority might be
reserved for both houses,! for a single house,? for congressional
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lege, 1971; J. D Columbia Law School, 1978. Staff of Subcommittee on Multinational
Corporatlons of Senate Foreign Relations Committee, 1972-75; Staff of Congressman
John Culver (D-Iowa), 1972. The author wishes to express his appreciation to Professor
Louis Henkin whose comments were invaluable in the preparation of this article.

1 See, e.g., Federal Salary Act Amendments of 1977, Pub. L. No. 95-19, 91 Stat. 39, §
401, 26 U.S.C.A. § 359 (West Supp. 1979) (concurrent resolution required to approve
salary increases submitted by President for members of Congress); H.R. 81381, 95th .
Cong., 1st Sess. (1977), reprinted in Providing Reorganization Authority to the Presi-
dent: Hearings Before the Subcomm. on Legislation and National Security of the House
Government Operations Comm., 95th Cong., 1st Sess. 3~4 (1977) [hereinafter cited as
Reorganization Hearings).

2 See, e.g., Reorganization Act of 1977, Pub. L. No. 95 17, 91 Stat. 29, 5 U.S.C.A.
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committees of one or both houses,?® or even for an individual

committee chairman. Either the right to approve or disapprove

the delegated act may be reserved and either right may be exer- .
cised actively by voting on a resolution, or through silence.®

Congress frequently uses the legislative veto to give its

" members an active part in the execution of policy. In some in-

stances, it has even sought to use the legislative veto to ter-

minate authority which arose independently of congressional

delegation.®

§ 906(z) (West Supp. 1979) (reorganization plan becomes effective if neither house takes
action within a 60-day layover period). See note 5 infra.

3 See, e.g., Supplemental Appropriations Act, 1974, Pub. L. No. 93-245, ch. IV, 87
Stat. 1071 (1974) (requiring consent of two Senate committees and two House commit-
tees); Act of Nov. 7, 1978, Pub. L. No. 93-148, § 5(c), 87 Stat. 555, 556-57 (1973) (requir-
ing concurrent resolution); Emergency Petroleum Allocation Act of 1973, Pub. L. No,
93-159, § 4(gX2), 87 Stat. 627 (1973) (permitting one-house veto).

4 Supplemental Appropriations Act, 1953, ch. 758, § 1413, 66 Stat, 637 (1953) (House
Appropriations Committee Chairman to approve budget changes for government-
owned housing).

5 Compare Federal Salary Act Amendments of 1977, supra note 1 (affirmative ac-
tion by Congress required to approve salary increases) with Reorganization Act of
1977, supra note 2.

The two most useful compilations and digests of legislative veto provisions are CON-
GRESSIONAL RESEARCH SERVICE, LIBRARY OF CONGRESS, CONGRESSIONAL REVIEW,
DEFERRAL AND DISAPPROVAL OF EXECUTIVE ACTIONS: A SUMMARY AND INVENTORY OF
STATUTORY AUTHORITY (C. Norton comp. 1976) and Comment, Congress Steps Out: A
Look at Congressional Control of the Executive, 63 CALIF. L. REV. 983, 1959-2062, apps.
A and B (1975). Two hundred ninety-five legislative veto provisions were enacted in
196 statutes between 1932 and 1975. Most of these provisions have been enacted since
1966. CONGRESSIONAL RESEARCH SERVICE, supra. Generally, Congress has preferred
passive veto provisions. The attractiveness of this type of legislative veto is due to the
fact that the houses and committees are not forced to take affirmative action before a
delegation can be exercised. The most popular form of vetd is the one-house resolution
of disapproval. Increasingly, Congress has created multiplelegislative veto powers in a
single statute. See Energy Policy and Conservation Act of 1975, Pub. L. No. 94-163, 89
Stat. 871 (1975) (embodies 16 vetoes).

6 In these instances, Congress has asserted a right to “veto” the use of power to
which the President has a constitutional claim independent of congressional delegation.
In the 1978 War Powers Resolution, Pub. L. No. 93-148, § 5(c), 87 Stat. 556, 50 U.S.C.
§ 1545(c) (1973) (enacted by override of President Nixon's veto), Congress asserted
authority to direct the President by a concurrent resolution to withdraw U.S. armed
forces from overseas conflicts where he has thought their introduction necessary.
Similarly, under Pub. L. No. 94-110, §§ 1-2, 89 Stat. 572 (1975), which authorized the
establishment of the U.S. Early Warning System in the Sinai, Congress claimed the
power to withdraw American technicians from that area by a concurrent resolution
determining that their safety was “‘jeopardized or that continuation of their role is no
longer necessary.” See also Neutrality Act of 1939, ch. 2, § 1, 54 Stat, 4 (1939). In the
event Congress passed these concurrent resolutions, the President might refuse to com-
ply, relying on his authority to act under the powers given to him as Commander-in-
Chief, U.S. Consr. art. II, § 2, and his general power to conduct foreign affairs.
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The Constitution has already given Congress powerful tools
with which to control delegated authority. These tools include,
among others, the power to investigate through standing and
special committees and other oversight activities, the power to
grant, withhold or reduce appropriations, and the power to
enact statutory standards limiting executive and independent
agency discretion. If Congress disagrees with how a delegated
power is being exercised, or wishes to change the scope of a
delegation, the Constitution expressly provides a procedure for
making new law, 4.e., an affirmative majority vote by the
members of each house and the consent of the President, or the
override of his veto by two-thirds of the members of each house.
The legislative veto, however, represents an attempt by Con-
gress to effect legal change without having to go through the
cumbersome process of passing new legislation.

In many respects, the accelerating use of the legislative veto
is an institutional response by Congress to the advent of “big
government”’ which Congress itself created. With the blessing
of the Supreme Court, Congress has in recent decades
delegated broad legislative powers outside of the executive
branch to a fourth branch of government which the founding
fathers never contemplated. Today, independent agencies
regulate countless aspects of American society without being
subject to the accountability that comes from holding elective
office. Having come to distrust its own creation, Congress has
turned to the legislative veto as an easy means of making the in-
dependent agencies politically accountable for their actions.
The legislative veto has also become an important element in
congressional relations with the President; but it is doubtful
that Congress would have come to rely so heavily on the veto if
Congress were only concerned with policing its delegations to
the executive branch.

The independence of the executive branch and the regulatory
agencies has eroded as Congress has progressively sought to
extend its power through use of the legislative veto.” While this

7 Every President since Woodrow Wilson has questioned the constitutionality of the
legislative veto. See, e.g., 59 CONG. REC. 7026-27, 8609 (1920) (Wilson); 76 CONG. REC.
2445 (1933) (Hoover); 83 CONG. REC. 4487 (1938), 90 CONG. REC. 6145 (1944) (Roosevelt);
97 CoNG. REC. 5374-75 (1951), 98 CoNG. REC. 9756 (1952) (Truman); 100 CONG. REC.
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erosion has taken place, the judicial branch has been reluctant
to interfere with political accommodations between the elected
branches. The only federal court to rule on the constitutionality
of a legislative veto provision to date has been the United States

7185 (1954), 101 Conc. REc. 10459-60 (1955), 1956 PuB. PAPERS 597, 648-50
(Eisenhower); 1963 PuB. PAPERS 6 (Kennedy); 1963-64 PuB. PAPERS 861-62, 1249-51, 1
WEEKLY CoMP. OF PRrEs. Docs. 132, 432-33 (1965), 111 Conc. REC. 12639-40 (1965)
(Johnson); 8 WEEKLY Comp. OF PRES. Docs. 938, 1076 (1972), 9 WEEKLY COMP, OF PRES,
Docs. 1285-87 (1973) (Nixon); 10 WeekLY CoMP. OF PRES. Docs. 1279 (1974) (Ford); 13
WEEKLY CoMp. oF PRES. Docs. 1186, 1726 (1977), 14 WEEKLY Comp. oF PRES. Docs.
1146, 1155 (1978), 15 WEEKLY CoMp. oF PRES. Docs. 491, 495, 502 (1978-1979), 126
CoNG. REC. S5480 (May 8, 1979) (Carter). See also Jackson, A Presidential Legal Opin-
iom, 66 HaRv. L. REV. 1353, 1857-58 (1953) [hereinafter cited as Jackson] (publishing
conﬁdenlti)al opinion on unconstitutionality of legislative veto prepared by President
Roosevelt).

Legislative veto mechanisms have been challenged in opinions of the Attorney
General. See, e.g., 37 Op. ATT'Y GEN. 56 (1933); 41 Op. ATTY GEN. 32 (1956); 41 Op. ATT'Y
GEN. 230 (1955); 41 Op. ATT’Y GEN. 47 (1957); 48 OP. ATT’Y GEN. 10 (1977) (however, Bell
believes one-house veto in 1977 Reorganization Act constitutional).

Many members of Congress have raised questions concerning the unconstitutionality
of legislative vetoes. See, e.g., 76 CoNG. REC. 3539 (1933) (remarks of Sen, Byrnes)
(reorganization legislation); 84 Cone. REC. 2477-78 (1939) (remarks of Reps. Tabor and
Wolcott) (reorganization legislation); 84 CoNG. REC. 3090 (1939) (remarks of Sen, King)
(reorganization legislation); 87 CoNG. REC. 1100, 1246, 1269, 2063-75 (1941) (remarks of
Sens. Clark, Gillette, McCarran, and Murdock) (Lend-Lease Act); 97 CoNG. REC. 544-43
(1951) (remarks of Rep. Patman) (appropriations legislation); 100 Conc. REc. 5096
(1954) (remarks of Sen. Dirksen) (appropriations legislation); H.R. Rep. No, 95-105,
95th Cong., 1st Sess. (1977), reprinted in [1977] U.S. CoDE, CoNG. & Ap. NEWS 41-70
(remarks of Reps. Brooks, Rosenthal, Conyers arid Drinan) (reorganization legislation),

Legal scholars have also debated the constitutionality of the legislative veto for some
time. See, e.g., Note, “Laying on the Table” — A Device for Legislative Control over
Delegated Powers, 656 HARV. L. REV. 687 (1952); Cooper and Cooper, The Legislative
Veto and the Constitution, 30 GEO. WAsH. L. REV. 467 (1952) [hereinafter cited as
Cooper & Cooper]; Ginnane, The Control of Federal Administration by Congressional
Resolutions and Commiittees, 66 HARv. L. REv. 569 (1953) [hereinafter cited as
Ginnane]; Comment, Congress Steps Out: A Look at Congressional Control of the Ex-
ecutive, 65 CALIF. L. REV. 983 (1975); Note, Congressional Veto of Administrative Ac-
tion: The Probable Result of a Constitutional Challenge, 1976 DUKE L.J, 285; Note, Con-
stitutionality of the Legislative Veto, 13 HARV. J. LEGIS. §93 (1976); Bruff and Gellhorn,
Congressional Control of Administrative Regulation: A Study of Legislative Vetoes, 90
Harv. L. REv. 1369 (1977) [hereinafter cited as Bruff and Gelthorn]; Javits & Klein,
Constitutional Oversight and the Legislative Veto: A Constitutional Analysis, 52
N.Y.U.L. Rev. 455 (1977) [hereinafter cited as Javits & Klein]; Miller & Knapp, The
Congressional Veto: Preserving the Constitutional Frramework, 52 IND. L, J. 367 (1970)
[hereinafter cited as Miller & Knapp]; Abourezk, The Congressional Veto: A Contem-
porary Response to Executive Encroackment on Legislative Prerogative, 52 IND, L. J,
323 (1977) [hereinafter cited as Abourezk]; Dixon, The Congressional Veto and Separa-
tion of Powers: The Executive on a Leash? 56 N.C.L. REv. 423 (1978); Schwartz, The
Legislative Veto and the Constitution, 46 GEo. WAsH. L. REV. 351 (1978); See also
Reorganization Hearings, supra note 1, at 66-75 (testimony of Antonin Scalia); id., at
184-37 (testimony of Philip B. Kurland); Jackson supra. See also 122 ConG. REc,
32391-39392 (Oct. 8, 1975) (remarks of Rep. Eckhardt) (Sinai II Legislation).
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Court of Claims. In May 1977, that court held in Atkins v.
United States,® that a one-house veto barring an increase in
salary for federal judges was constitutional. Although the
Supreme Court refused to grant certiorari in Atkins, guidance
from the highest Court on this important issue may soon be
forthcoming.?

Supporters of the legislative veto maintain that it is both a
permissible and a desirable way for Congress to exercise over-
sight and control over the way in which the executive branch
and the various independent agencies carry out the extensive
duties which Congress has delegated to them since the New
Deal.1® These supporters argue that article I, section 8, clause

8 556 F.2d 1028, cert. denied, 434 U.S. 1009 (1977) (per curiam) (en banc). The con-
stitutional issue of the one-house veto was decided by a 4-8 margin. Judge Skelton
dissented on this point in an opinion in which Judges Kashiwa and Kunzig joined, id. at
1075. Judge Kashiwa also filed an opinion, ¢d. at 1092. The judges’ claim that the com-
bination of inflation and Congressional refusal to increase judicial salaries had reduced
their compensation in violation of U.S. CONST. art. III, § 1 was rejected unanimously.

The legislative veto issue was raised, but not adjudicated, in previous litigation. The
Supreme Court had “no occasion to address” the issue in its consideration of the con-
stitutionality of the Federal Elections Campaign Act, Buckley v. Valeo, 424 U.S. 1,140
n.176 (1976) (per curiam). Another challenge to the one-house veto provision in that
statute was dismissed for lack of standing. Clark v. Valeo, 559 F.2d 642 (D.C. Cir.) (per
curiam) (en banc), aff’d sub. nom. Clark v. Kimmitt, 431 U.S, 950 (1977). A challenge to
the legislative veto provision in the Emergency Petroleum Allocation Act of 1973, Pub.
L. No. 93-159, § 4(a)2), 87 Stat. 657, 15 U.S.C. § 758 (1976) was rejected on similar
grounds. Citronelle-Mobile Gathering, Inc. v. Guif Oil Corp., 420 F. Supp. 162 (S.D. Ala.
1976). Several judges, however, have expressed opinions on the legislative veto. Com-
pare Buckley, supra, at 284-86 (White, J., concurring in part and dissenting in part)
(one-house veto constitutional) with Clark, supra, at 678, 684-90 (Mackinnon, J., dissen-
ting) (one-house veto unconstitutional).

9 Section 244(c) of the Immigration and Naturalization Act of 1952, 8 U.S.C.
§ 1254(c)2) (1976) provides for a one-house veto of suspensions of deportations. In
Chadha v. Immigration and Naturalization Service, No. 77-1702 (3th Cir., filed July 6,
1977), that provision has been challenged by an alien whose deportation was first
suspended by administrative action, then ordered by H. Res. 926, 94th Cong., 1st Sess.
(1975), 121 CoNG. REC. 40800 (Dec. 16, 1975). Both the petitioner and the Solicitor
General (on behalf of INS) have challenged the constitutionality of § 1254(c)2). See
Brief for Respondent, Chadha supra, at 7-10. As in Atkins, supra note 8, at 1038-40,
where the Department of Justice argued against the one-house veto’s constitutionality,
the Senate and House have been asked to file briefs as amici curice in support of
§ 1254(c)2)'s constitutionality. Brief for Petitioner, Chadha supra, at 8 n.6.

10 In September 1976, the House of Representatives nearly passed a bill that would
have made virtually all the independent regulatory agencies subject to legislative veto.
See H.R. 12048, 94th Cong., 2d Sess. (1976), defeated 122 CoNe. REC. H10718-19 (Sept.
21, 1976) (265 for - 135 against, but two-thirds required). In September 1978, the House
blocked an appropriations bill for the Federal Trade Commission (FTC) after the Senate
refused to extend legislative veto authority to all of that agency’s regulations. See H.R.
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18, of the Constitution, which gives Congress the power to
enact legislation ‘“necessary and proper” to carry out its other
powers, legitimates the use of the legislative veto.!* In most
cases, legislative veto proponents emphasize the flexibility of
the Constitution and minimize the importance of precise con-
formance to the procedure it establishes for the passage of
legislation.’? In their view, the actual exercise of a legislative
veto should not be considered an independent legislative act,
because such exercise has been expressly provided for by formal
legislation in the first instance. Thus, proponents contend, a
veto derives its legal force from the original legislation, which
was subject to presidential veto and the procedural safeguards
mandated by article 1.13 Finally, some supporters justify the
legislative veto by arguing that it is a mere delegation of
legislative power from Congress back to itself in a manner
similar to the accepted practice of delegations to administrative
agencies.14

Opponents of the legislative veto maintain that it distorts the
distribution of power which existed during the first 150 years of
our Constitution, and that the courts should monitor its
development and adjudicate its validity as they have decided
other separation of powers issues. Indeed, in other contexts,
such as the appointment power holding in Buckley v. Valeo,®
the Supreme Court has enforced the separation of powers even
where Congress and the President have agreed otherwise. Op-
ponents argue that change in the authority granted by statute
or in the methods it prescribes for implementatiop requires a
new act of legislation, and that to attempt to do so by less than a

3816, 95th Cong., 2d Sess. (1978), 124 ConG. REC. H11019-32 (Sept. 28, 1978). The
Senate has continued to oppose such blanket use of the legislative veto in legislation
restricting the FTC now before the 96th Congress. See 126 CONG. REC. $1074-1082
(Feb. 6, 1980).

11 See, e.g., Brief Amicus Curiae on Behalf of Frank Thompson, Jr., Chairman,
House Committee on Administration, Atkins, supra note 8; Brief Amicus Curiae on
Behalf of Nelson A. Rockefeller, President of the United States Senate, id.

12 See, e.g., Cooper & Cooper, supra note 7, at 505; Miller & Knapp, supra note 7, at
370-78; Javits & Klein, supra note 7, at 455-56; Abourezk, supra note 7, at 323-43;
Note, 13 HARY. J. LEGIS. at 616-19, supra note 7.

13 See Javits & Klein, supre note 7, at 482-83.
14 See Miller & Knapp, supra note 7, at 378-79.
15 424 U.S. 1 (1976).
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new statute is a violation of the President’s veto power in arti-
cle I, section 7, and, in some forms, of the bicameral principle in
article I, section 1. If the legislative veto is viewed as a mere
delegation of power back to Congress, opponents assert that it
does not satisfy the constitutional requirements for permissible
delegation since no standards for action are defined. As regards
some forms of legislative veto, opponents make the additional
argument that efforts by Congress to control the implementa-
tion of ad hoc legislation invade the executive power of the
President in article II, sections 1 and 3.

The following discussion examines the -constitutional
arguments on both sides. Part I considers whether the nature of
the legislative veto is such that its use should be considered tan-
tamount to formal legislation. Part II discusses the argument
that the legislative veto is analogous to accepted notions of
delegation of authority to federal agencies. Finally, Part III ex-
amines those aspects of executive power implicated by the
legislative veto.

I. Is THE LEGISLATIVE VETO AN AcT OF LEEGISLATION?

All legislative Powers herein granted shall be vestéd in a
Congress of the United States, which consists of a Senate
and House of Representatives.

Every Order, Resolution, or Vote to which the Concurrence
of the Senate and House of Representatives may be
necessary (except on a question of Adjournment) shall be
presented to the President of the United States; and before
the Same shall take Effect, shall be approved by him, or be-
ing disapproved by him, shall be repassed by two-thirds of
the Senate and House of Representatives according to the
Rules and Limitations prescribed in the Case of a Bill.*”

A bill providing for a legislative veto, like any other act of
Congress, must be adopted through constitutional means. Both
the Senate and House of Representatives must approve by
majority vote the enabling act pursuant to the bicameral
legislative power vested in them by article I, section 1. The
President may then sign or veto the bill pursuant to the

16 U.S. Consr. art. I, § 1.
17 U.S. ConsrT. art. I, § 7, cl. 3.
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